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ABSTRACT

In the transaction of commercial housing, it is very common that the obligee of
advance notice registration has paid the price but has not completed the transfer. If the
transferor's debt to the third party is due, the third party will apply to the court for sealing up
or detaining the house, and the enforcement will damage the legitimate rights and interests of
the holder of advance notice registration. Under the effective mode of real estate registration
stipulated in the Civil Code, it is an urgent problem that how the right holder of advance
notice registration confronts other right holders. However, the protection of the right of
anticipation is only reflected in the judicial interpretation, and the legislative level is lower,
which can not respond to the practical needs. In addition, the lack of theory also led to the
convergence of legislation and judicial procedures problems. Therefore, on the basis of
drawing lessons from the theory of German right of expectation, this paper explains and
demonstrates it in order to deal with various problems in judicial practice. The disposition
effect and antagonistic effect of the right of expectation can strengthen the protection of the
right holder of advance notice registration and enhance the legal status of consumers.

The introduction of the theory of the right of anticipation can provide a legitimate
basis for the protection of the right holder of advance notice registration. It can not only make
up for the lack of a single path to protect creditors' rights, but also the real need of the

relaxation of legalism of property rights, but also the necessity of fine study of civil rights.



The right of anticipation belongs to real right in essence, which can be understood as a new

type of real right created by common law. The subject matter of the registration of advance

notice has obtained most of the ownership rights under certain conditions, and belongs to the

owner of real right. The creation of this right is consistent with the legislative intention of the

registration of advance notice system in the Civil Code. There are conflicts between the

judicial interpretation and the principle of legalism of real right stipulated in the Civil Code on

the protection of the right of anticipation. Although the judicial interpretation has made the

relevant provisions on the protection of the right of anticipation of the right holder of advance

notice registration, but the nature of the right can not be unified, leading to judicial confusion.

Because of the insufficiency of the legislation mode, the absence of the guarantee effect and

the priority of repayment effect, the expectation of the right holder of the registration of

advance notice to obtain the complete real right often fails.

Based on this, the theory of relative invalidity is more suitable for the legislative

mode of the validity of preservation of advance-announcement registration; the sequence

guarantee and priority of repayment of the subject matter of advance-announcement

registration are defined through legislation; the subject matter of advance-announcement

registration is determined to have the effect of counteracting the disposal of the subject matter

by the applicant when the conditions for the registration are met in the enforcement procedure;

and the right holder of advance-announcement registration may obtain insurance money,

compensation or indemnity in lieu of property priority of compensation in the case of damage,

loss or expropriation of the property registered in advance notice registration. Through the

study of the conditions for the establishment of the right of anticipation and the provisions of

v



existing laws and judicial interpretations, and in light of the needs of judicial practice, we

should unify the elements for obtaining the right of anticipation of the holder of advance

notice registration. Firstly, the precondition is that the seller and the buyer sign a real estate

sales contract with the creditor's rights; secondly, the holder of the right of advance notice

registration shall pay a reasonable price, which may be reasonably determined by referring to

the elements created in Articles 28 and 29 of the Provisions on Several Issues concerning the

Handling of Enforcement Objection and Reconsideration Cases by the People's Courts

(hereinafter referred to as the Provisions on Objection to Enforcement and Reconsideration);

and finally, there shall be no invalidation of advance notice registration.

KEY WORDS : advance notice registration,, anticipation right, legal property right.
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