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ABSTRACT

The emergence of new knowledge products not only stimulates the upsurge of
independent creation by social groups, but also makes market competition more intense. In this
context, many infringement cases have occurred, which have aroused widespread concern in the
society. In judicial practice, when the right holder believes that his new commercial intellectual
product encounters infringement, he usually seeks two remedies, namely the special intellectual
property law and the anti-unfair competition law, but different courts face whether the new
intellectual product is subject to copyright. There are different judgments on whether the copyright
law and the anti-unfair competition law are dually applied. Some courts believe that the anti-unfair
competition law can no longer be applied to intellectual products that can be protected by the
copyright law; The legal interests are fundamentally different, and the effect of the anti-unfair
competition law on the intellectual property legal system is also different from the previous one,
so it is believed that the two laws can be applied simultaneously. This is also the direct reason for
the author to write this thesis.

Apart from the introduction and conclusion, this paper is divided into four parts. In the
first part, the author uses the judicial cases of the two courts as a starting point to clarify that the
attitudes and judgment results of different courts on whether the anti-unfair competition law and
the copyright law can be applied in dual judicial application are diametrically opposite.

The second part raises the problem arising from the different purports of the court's

judgment, that is, some courts believe that the two laws cannot be used for dual application in
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judicial application. The second chapter mainly expounds the reasons for the problem from the

viewpoint of the academic circles, namely, from the perspective of the judicial origin of the two

laws, that the two laws are closely related in historical development, from the perspective of the

internal connection between the two laws, and from the viewpoint of previous scholars that they

are not opposite to each other. Fair competition law is the bottom line protection.

In the third part, the author expounds that the author supports the dual judicial

application of the copyright law and the anti-unfair competition law in practice. Mainly from the

perspective of the nature of rights and protection methods between the two laws that there are

great differences between the two laws, from the judicial practice experience of the United States

and Germany that the two laws can be applied in parallel, from the modernization of the

anti-unfair competition law. Get rid of the auxiliary status of the intellectual property legal system,

highlight its own competition law attributes, and some scholars in the academic circles believe

that the two laws belong to their respective parallel protections to analyze the necessity of the dual

application of the two laws.

Through the above theoretical analysis, it is concluded that the author supports the dual

application of the two laws in the case. However, in practice, the courts represented by the WeChat

red envelope case have unclear problems regarding the simultaneous application of the two laws

in the argumentation part of the judgment documents. In the fourth part, the author proposes to

improve the argumentation part of the judgment documents, that is, we should proceed from the

respective protection paths of the two laws, and determine the claims of the right holders from the

copyright law and the anti-unfair competition law respectively. In the logic of the application of

copyright law, it is believed that my country's revised copyright law further expands the scope of
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works and provides the possibility for many new intellectual products to obtain legal protection.

Use analysis to see whether it meets the constitutive requirements of the copyright infringement

law; in the application logic of the anti-unfair competition law, it is believed that it depends on

whether the right holder has legitimate rights and interests, whether there is a commercial

competition between the two parties, and whether one party’s behavior causes the right holder’s

damage. If the rights and interests are damaged, and finally the value of this competitive behavior

is evaluated, and the anti-unfair competition law can be applied if the above is satisfied. If the

claims of the right holder satisfy the respective application logics of the two laws, of course, dual

judicial application is possible.

KEY WORDS: Copyright law, anti unfair competition law, judicial application
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